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174 HARVARD LAW REVIEW. 

Agency — Principal's Rights against Agent — Liability of Gratui- 
tous Agent for Non-feasance. — The defendant, at the plaintiff's request, 
undertook gratuitously to procure the immediate cancellation of an insurance 
policy issued by the plaintiff. The defendant directed its local correspondent 
to investigate the risk with a view to action in the future. The policy remained 
outstanding, and the plaintiff was obliged to indemnify for a loss. Held, that 
the defendant is liable in tort. Condon v. Exton-Hall Brokerage &■ Vessel 
Agency, 142 N. Y. Supp. 548 (City Court of New York). 

For a discussion of the liability of a gratuitous agent for non-feasance, see 
p. 167 of this issue of the Review. 

Agency — Principal's Rights against Third Persons in Contracts — 
Effect of Receipt of Usurious Commission by Agent. — The plaintiff in- 
trusted $400 to his agent to loan. The agent loaned $350 to the defendant, 
taking the latter's note for the sum with legal interest, and exacting besides a 
$50 commission for himself. The principal knew nothing of the commission, 
nor derived any benefit from it. In a suit on the note, the defendant sets up 
usury. Held, the principal can recover, for in exacting the bonus the agent 
was not acting within his authority. Brown v. Johnson, 134 Pac. 590. 

The result is not altogether free from difficulties, although in line with the 
weight of the authorities. Condit v. Baldwin, 21 N. Y. 219; Call v. Palmer, 116 
U. S. 98. The problem arises whether the transaction is one agreement or two 
distinct agreements. Now where the principal, or the agent acting within his 
authority, makes the contract, or where the principal is undisclosed, there is 
one agreement, and the whole is tainted by usury. Hall v. Maudlin, 58 Minn. 
!37> 59 N. W. 985; Erickson v. Bell, 53 la. 627, 6 N. W. 19. So it may be argued 
the contract is an entirety here. Security Co. v. Hendrickson, 13 Neb. 157, 12 
N. W. 916. See Condit v. Baldwin, supra, 229. If so, the contract is the prin- 
cipal's, and since it is unenforceable for usury, even the sum lent cannot be 
recovered. Security Co. v. Hendrickson, supra. Or better, the contract fails en- 
tirely, not on account of the usury, but because the agent exceeded his authority 
in making it. See Bell v. Day, 32 N. Y. 165, 183; Condit v. Baldwin, supra, 
230. The principal, under the last construction, should recover his money in 
an action for money had and received. See Bell v. Day, supra, 179, 183; 
Condit v. Baldwin, supra, 230. This latter view seems the best practical solu- 
tion. But as a matter of fact it seems there are two agreements. Condit v. 
Baldwin, supra. That was the intention of the parties. So the principal case 
appears logically correct in allowing a recovery on the good contract. Nor is 
there any difficulty with the consideration, for the loan was paid. No doubt 
if the principal had received the bonus from the agent, he would be barred on 
account of his participation in the illegality. Bliven v. Lydecker, 130 N. Y. 102. 

Assault and. Battery — Criminal Responsibility — Specific Intent 
of Defendants Engaged in Common Enterprise. — • While the defendants 
were endeavoring to escape apprehension for poaching, one of them shot a 
gamekeeper. On an indictment for shooting with intent to murder, the court 
charged that both would be guilty if there had been any arrangement between 
them to resist capture at all costs, or if the nature of the enterprise was such 
that both must have realized that resistance at all costs was likely to hap- 
pen. Held, that the instructions were correct. Rex v. Pridmore, 77 J. P. 339 

\\/. w. A.). 

All who embark upon a common unlawful enterprise are responsible for the 
intended results of their adventure, since each of them is equally a proximate 
cause of the other's acts. Rex v. Whithorne, 3 C. & P. 394; Ferguson v. State, 
32 Ga. 658. Even if the results are not intended, no break in the causation re- 
lieves the confederates from responsibility so long as the results are foreseeable 



